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COMMERCIAL LAW
In this month's issue of the Legal Journal, we will
be discussing one of the most popular branches of
law - commercial law. If you are considering a
career in commercial or corporate law (often
involving companies and commonly thought of to
be the most sought-after legal profession), give this
issue a read!

AN EXPLANATION OF COMMERCIAL LAW

Commercial law, both economically and socially, is one of the most important areas of
law in order for our society and our democracy to function as it does today. Essentially,
the job of a commercial lawyer focuses around the creation and enforcement of laws
concerning trade and specifically FAIR trade between businesses and consumers, and
ensuring their rights are protected. Commercial law creates regulations for business
partnerships and agreements, and resolves disputes.
Often the disputes of commercial law deal with contract law (ie. a mutually-consented
document to state agreement to something) and tort law (ie. the protection of a client
from physical, mental, economic or other losses due to the actions of others - often
associated with personal injury lawyers). These issues may arise due to the running of a
business, hence why they are dealt with by commercial lawyers.
Commercial law hearings and trials are often presented in Commercial Court or
sometimes business courts. The cases are only brought to court when other methods of
resolution have failed (mediation, arbitration).

TYPES OF
COMMERCIAL
LAW
By Jessica Pallickamyalil 12S

Commercial Law is a sector of law that deals primarily with business/ contract/ tort laws.
Any issues/cases that occur in a business or between businesses are taken to
commercial lawyers. This is so that they can appear before the court, in the case that
arbitration had failed to help the parties involved. Commercial law consists of a number
of laws and regulations that protect companies, as they enter into agreements with
other businesses or providers. There are many aspects to commercial law. Therefore,
most commercial lawyers specialise in one or two fields of this type of law. For example,
some commercial lawyers will specialise in the formation of contracts, whereas other
lawyers may work exclusively on issues regarding trademarks and copyright. The
primary role of these lawyers is to attempt to come to an agreement/compromise with
both parties and in the case of litigation, the lawyers must collect sufficient data and
evidence to fully represent their clients in court. Some of the different fields of
commercial law are: companies law, corporate law, corporate governance, competition
law, consumer protection, contract law, environmental law, property law, copyright law,
trademark law, international trade law and labour law.

AN EXPLANATION OF TORT LAW
One of the most relevant concepts
within commercial law is something
called 'tort law'. Tort law, is
essentially when someone causes
damage or injury to another person or
their property, allowing them to claim
due to these wrongs. It spans a vast
number of types of legal issues, and
aims to return the claimant to their
prior physical or financial position. It
comes from the Latin word 'tortus'
meaning twisted or crooked.
There are many aspects involved in
tort law, seeing as it is a rather
complicated concept.
One common branch of tort law is the
'law of negligence', which is often
confused with tort law. Essentially, the
only difference between the law of
negligence and tort law is the intent.
In an intentional torts claim, the
defendant is alleged to have harmed
someone else on purpose. In a
negligence claim, the defendant is
alleged to have harmed someone else
by merely being careless.
Usually, within a claim of negligence,
there is often a relationship that
involves a duty of care, for example
employer-employee. When this duty of
care is breached and causes distinct
injury or damage, this is when the law
of negligence comes in.

Personal injury is another branch tort
law, which you may have seen on
many personal injury law firms that
advertise on television. This involves
cases brought in order to acquire
compensation for damage or injury
sustained (suffered at home, in public
or at work, often through negligence
as previously mentioned).
Strict liability in tort law is the
imposition of liability on a party
without the requirement to find intent
or negligence. This means a person
may be liable where they are not at
fault or have taken all reasonable care
to ensure compliance of the law due to
inherently dangerous behaviour.
Examples of this include driving
offences, statutory rape, selling
alcohol to minors and speeding.
Nuisance is another branch, split into
public and private nuisance.
Private nuisance is an activity that
impacts upon the use of private
lands and property without
trespass (excessive noise, noxious
vapours).
Public nuisance is an act created in
a public place that endangers the
health, safety or morals of the
public or obstructs rights.

WHAT TO WATCH
'THE SOCIAL NETWORK'

'HOT COFFEE'

In 2003, Harvard undergrad and computer
genius Mark Zuckerberg (Jesse Eisenberg)
begins work on a new concept that eventually
turns into the global social network known as
Facebook. Six years later, he is one of the
youngest billionaires ever, but Zuckerberg
finds that his unprecedented success leads to
both personal and legal complications when
he ends up on the receiving end of two
lawsuits, one involving his former friend
(Andrew Garfield).

Liebeck v. McDonald’s
When 78 year-old Stella Liebeck spilt her
coffee from McDonald's (the most successful
fast food chain in the world) it caused
multiple second and third-degree burns
across her body. Ms Liebeck first asked
McDonald's for money for her medical
expenses, however when they refused, a
renowned law suit took place. Ms Liebeck's
case demonstrates the impact of tort reform
in the world of business.

2010

'A rich, understated character drama
that gleefully exposes the petty
playground politics at the centre of one
of the internet-era's most bitter court
cases.'

'The Social Network is a hard-charging
beast of a movie with a full tank of
creative gas that keeps it humming from
start to finish (hell of a middle, too).'

2011

Filmmaker Susan Saladoff is a lawyer herself,
and commented:

'I didn’t do this to become a
filmmaker. I made this movie because I
had something to say that needed to
be said, and nobody else was saying it'
Ann Hornaday, The Washington Post
'Hot Coffee' provided “the kind of
narrative that sends audiences out of
the theater thinking in a brand-new
way about something they thought
they understood.”

THE
BLUE
PENCIL
TEST
The idea of changing
a written document
with a blue coloured
pencil gave this
concept its name

The Blue Pencil Test refers to a
process used to decide which parts
of a contract can be enforced, and
which parts are invalid.
The original meaning of the
contract must remain the same,
however other void aspects may be
deemed unenforceable.
This is a common practice in common
law countries - like the UK, India,
Wales, Australia - along with many
countries that were previously part of
the British Empire, and others around
the world too

This concept was first seen in the case of Nordenfelt v. Mazim, Nordenfelt Guns and
Ammunition Co. in 1894.
When Nordenfelt sold his ammunition company to Maxim, it was agreed that Nordenfelt
'would not make guns or ammunition anywhere in the world, and would not compete
with Maxim in any way for a period of 25 years'. The court wanted to investigate whether
a certain section of the contract (which seemed reasonable) could be enforced while
being in the same contrast as an unreasonable request. The court used a blue pencil to
test whether crossing out the unreasonable demand would still leave a sensible, binding
contract.
The settlement was subsequently changed (it was agreed that Nordenfelt 'would not
make guns or ammunition anywhere in the world, and would not compete with Maxim in
any way'), and the blue pencil test has been part of commercial law ever since,
protecting business owners and employees.

AN INTERESTING PAST CASE
APPLE V. SAMSUNG
2012

In 2012, two of the most competitive
technology brands battled in the
US, and in the UK high court, as
Apple struggled to have Samsung's
Galaxy Tab 10 tablet and Nexus
smartphone banned. Apple claimed
that the designs of the tablet were
suspiciously similar to that of the
iPad, however Samsung strongly believed that they did not infringe Apple's
design rights. During the court hearing, Judge Colin Birss argued the Galaxy's
tablets are 'not as cool' as the iPad, leading to a successful, and perhaps
rather humiliating triumph.

This was part of a long-lasting dispute between two worldwide technology
giants, and is an example of the influence of copyright law in the field of
commercial law. Copyright is an intellectual property right, so provides artists
and authors with the ability to control how their work is used or manipulated. In
the UK, copyright will set in motion from the initial production of the work - it
does not need to be registered in any way. Copyrights can be bought and sold,
and multiple people can share joint ownership of the copyright.
Different types of work have longer or
shorter lasting copyright protection; some
last for the a certain number of years, while
others are valid for the span of the artist's
life. Copyright laws also give creators a
right to royalties - a payment made by a
user for the use of that asset, for example
the use of music in a film.

